Office of the Commissioner,

Farg Siewd, SigHGIEG STKITed
Central GST, Appeal Commissionerate- Ahmedabad
STrTwreY Ha, ST A, ST SEHGTENG 340034,
CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015

B 07926305065 Ferthera : 079 - 26305136

By speed Post
7 wge e :File No : V2(GST)226 to 229/North/Appeals/2018-19 /[O_BSG 7“0 {05'7’0

g arfter g W :Order-In-Appeal No.: AHM-EXCUS-002-APP-216 to 219-18-19
fedte Date :28/03/2019 Wt & @1 avi@ Date of Issue: 1510519-0"]
A SATMHT  smgeer (endfier) grr wia
Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad
T amgad, dwg GST, e@wemEe North sngaared gr1 ot 4d omeyr @ fRdfs . & g

Arising out of Order-in-Original: 126,127,129 &130/Final, Date: 28/11/2018 Issued by:
Deputy Commissioner ,CGST, Div: IV, Ahmedabad North.

g Sfterdt vd wicart @1 A Ud
Name & Address of the Appellant & Respondent
M/s. Brussels Laboratories Private Limited

BIS AfGT 39 A AR | IRAAIT T HT & AT 98 9 AR & Ui FRerfey =1 9amg v Herm arfreprdl
BT el IT GARIEYT ST URA B [Tl 2 |

I.  Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\RT EXHR BT GIET JATdg
Revision application to Government of India :

(1) HEg e Yob ARMHTH, 1994 B URT Sl A IATY TY AMAT B IR F Y@ GRT P SI-GRT B
YO UNgE @ Sl RIS AST ¥R Wfed, WRA WOR, fw #aer, Xowa fawn, el @i, Siee <
W, WAE AN, T3 Aol : 110001 B & S @Iy

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) Ife A1t A BN B A # 9 O T eRE™ 9 5 werR a1 oy R # a1 Rl voerme |
TEN WUSTTR ¥ AT o W §¢ AN #, A1 f woerIR @1 wveR # =R 9 fRl sram 7 ar 5 weerR # @
Ao B ufhar & <R g% o

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(@) TRA @ G} ol v ar yew # it A woar wre @ R § SuE g ow Aa W S@red
Yo & Rag @ AW # 9 IR & qTe} e s A1 wew A faifoa 2

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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o) 3ife SeTET P SIET Yob B YA B fay o ST BT A @ ME & &R W AWy o 9 aRT T
e @ gaTfae  ogd, orfiel & ERT WA A1 w9g TR a1 4% H e sfafam (F2) 1998 €T 109 R fgw fdy o
8|
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) e SeA Yob (3ndien) Framch, 2001 & fram 9 & sicia Rffde yoa W gu-s # <) ufal # afvd
ARy @ Uy STew T R W A e & e qo-enew vd onfie STy &1 qi—ar uiodl @ wre S snmde fhar
ST AIRY | SEd AR WAl 3. Bl Y @ Sa O 35-3 A FuiRd B & Y @ Agd B e SRIR-6 dATerT
@ ufy A S =R

_ The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) RS aMeT @ | S8 Herd Yd U ord ©ud I1 SEE $A 8 Of W99 200 /— B A @1 9 SR
STe! Wert VbW UH o W SATRT 8T T 1000/~ &I B YA Bl Y |
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

G o, DT SIS Yob T HATHR U SRRl & i rdier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) BT TG Yob M, 1944 B °IRT 35— 0T /353 & Saia—

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

Sadfeed uR=sg 2 (1) & H Sa1Y ATAR & ramar B e, el & AFel § A Yoob, BT SIS
9, HUNGET, HEHACEG, IoRid 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

@) g ST Yo (3diel) FrgEmaed, 2001 B ORT 6 @ Sfcfa wud 39-3 # FwiRa fRy srgar ardiela
RTRIERe B TE el @ fiveg orfie fhy U ey @ UR wfiydl |fEd Sl SWIE Yo @I AN, @S BT SR
ST T AT BUY 5 W A1 SEW BH § T8 WY 1000,/ — WG A B | STE SIS Yeb B AT, A BT AT
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% HT AR SR T FAAT WUY 50 W I SWW SIEl © g8l WUy 10000/— WA Al 1| B B Werw
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) afX 3 Sy A W He AT FT WA B € AT UAP T MW B g B 1 YT Suged &1 W
fara T =R 39 92 @ g0 gy 1 5 forar vl e @ gun & o aurRafa endiefia =amniEreNer @1 ga srdier
T BT PR BT [P MaEA b i € |

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) e Yo ARFEA 1970 oI WG B IPRI—1 P Sia FEiRa fEy srger Sew-swdeg A
ame FeRefy fvkes MR @ omiw § W UAT @ Te U W 650 SN BT e i, Bae
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One copy of application or O.I.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) 3 3R WA wmal B FEEe S Al @ ek o e erefia fsar omar @ S W gew, deiy
TS Yo Y9 AT ey it (wrifafd) frem, 1982 # fAfgd &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) HIAT Yo, Feald 3¢UTG Yo U9 FarwT el wiRrewor (#Hiwde) & wf ardielt & sl &
AT IeUIG Yok IHTATAT, 23yY I URT 39 & e RedI(@HEAT-2) AT 2008008 &
HEAT 1Y) FaTia: o6 .0¢ 0ty St #it RArechar arftrferaar, £33 $Y 4T ¢3 F 3ieela At F sft wmep v
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(i)  FeTde STAT FT o TS el Y
(i)  VeTde AT FATATG F FIH 6 F AT 3T A

— 3T F2r I fo 50 URT & e el (4. 2) srffaae, 2014 & 3mwer & qd Rl e
TSR & WeAaT Fa=Rrefier T4aret a5 vd  3rfier Y ooy 78T gt |

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores, .
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

- Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) W 3meer & wfer arfer WA & et STET Yo IYUaT Yo AT &S faaifea g ar #fer rw
T Yo & 10% I I 3T 351 et gus Rarfea g aa gus & 10% $[ararer 9T &1 5 FFelt o

(6)()) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

[I.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.




V2(GST) 226, 227,228, 229/North/Appeals/2018-19

ORDER IN APPEAL

The below mentioned four appeals have been filed by M/s. Brussels Laboratories
Private Limited, 33, Changodar Industrial Estate, Sarkhej Bavla Road, Changodar, Ahmedabad 382
210 [for short —‘appellant’] holding GST No. 24AACBG6302K1Z1, the details of which are as

follows:
Sr. | OIO No. & date OIO passed by Tax period Amount of | Appeal No.
.No. | [short short —impugned [for short — refund
0I10] ‘adjudicating claimed.
authority’]
| 127/Final dated 28.11.2018 September 1065584 V2(GST) 229/North
2017 /Appeals/18-19
Deputy
2 128/Final dated 28.11.2018 | Commissioner, | November | 585987 V2(GST) 228/North
CGST, Division | 2017 /Appeals/18-19
3 129/Final dated 28.11.2018 | 1V, Ahmedabad | December | 761326 V2(GST) 226/North
North 2017 /Appeals/18-19
4 130/Final dated 28.11.2018 | Commissionerate. | january 2018 | 202267 V2(GST) 227/North
/Appeals/18-19.
2 Briefly, the facts are that the appellant filed applications for refund of accumulated

input tax credit on account of inverted tax structure on 11.8.2018. Vide GST-RFD-03, dated
1.10.2018, with reference to the aforementioned applications the appellant was asked to file fresh
refund application after rectification of the discrepancies mentioned in the said RFD -03. Thereafter,
vide the aforementioned OIOs, the refund claims were rejected on the grounds that the appellant had
failed to submit their reply against deficiency memo within the stipulated time period in terms of

Rule 93(1) read with Circular No. 17/17/2017-Central Tax dated 15.11.2017.

3, Feeling aggrieved, the appellant has filed these appeals against the aforementioned
OIOs, raising the following grounds:

o that the impugned OIO is bad in law and needs to be set aside;

e that the refund claim is in accordance with the provisions of law and needs to be sanctioned;
that they have satisfied all the requirement of the Act and Central Goods and Services Tax
Rule 89;

e that since the consultant was busy, they could not appear before the authority; that the
procedural lapse of non submitting the papers should not be held against them;

o that regarding non submission of undertaking, the appellant wishes to state that it is not
applicable since they had not availed input tax credit on imports;

o that the input invoices and output invoices are with the department;

o that in respect of the query regarding input wherein credit is availed at 5%, the appellant
wishes to draw attention on circular no. 79/53/2018-GST wherein it is clarified that refund
can be claimed on those inputs which are procured at lower or equal rate;

e that the circular dated 4.9.2018 has been issued after submission of refund claim and that the
department has also clarified that the circular is applicable on or after 4.9.2018;

e that query was raised in relation to non submission of HSN wise summary in GSTR 3 B; that
there is no option to submit HSN summary in GSTR.3B.
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4. ~ Personal hearing in the matter was held on 27.3.2019. wherein Ms. Priyanka Soni, CA
appeared on behalf of the appellant and reiterated the grounds of appeal and further stated that the

Board’s circular referred in the OIO is for subsequent period.

3. I have gone through the facts of the case, the grounds of appeal and the oral
averments made during the course of personal hearing. The question to be decided is whether the

appellant is eligible for the refund or otherwise.

6. I find that the adjudicating authority has rejected the refund on the grounds that the
appellant had failed to submit their reply against deficiency memo within the stipulated time period in
terms of Rule 93(1) read with Circular No. 17/17/2017-Central Tax dated 15.11.2017. The relevant
extract of Rules 90(4), 93(1) of the Central Goods and Service Tax Rules, 2017 and relevant extract
of Circular No. 17/17/2017-GST dated 15.11.2017, is reproduced below:

RULE 90. Acknowledgement.

(3) Where any deficiencies are noticed, the proper officer shall communicate the deficiencies to the
applicant in FORM GST RFD-03* through the common portal electronically. requiring him to file a
fresh refund application after rectification of such deficiencies

(4) Where deficiencies have been communicated in FORM GST RFD-03 under the State Goods and
Services Tax Rules, 2017, the same shall also deemed to have been communicated under this rule along
with the deficiencies communicated under sub-rule (3).

RULE 93. Credit of the amount of rejected refund claim. —

(1) Where any deficiencies have been communicated under sub-rule (3) of rule 90, the amount
debited under sub-rule (3) of rule 89 shall be re-credited to the electronic credit ledger.

Circular No. 17/17/2017-GST, dated 15-11-2017

MANUAL PROCESSING OF REFUND

STLEES REMARKS LEGAL PROVISIONS |
Initial scrutiny of the » The proper officer shall Rule 90(2) - 15 day time for
Documents by the proper validate the GSTIN details |scrutiny
officer on the portal to validate

whether return in FORM | Ryle 90(3) - Issuance of
GSTR-3 or FORM GSTR- Deﬁcier(jcy)/ memo

3B, as the case may be,
has been filed. A
declaration is required to
be submitted by the
claimant that no refund has
been claimed against the
relevant invoices.

» Deficiencies, if any, in Rule 93(1) - re-credit of
documentary evidences are |refund amount applied for
to be ascertained and
communicated in FORM
GST RFD-03 within 15
days of filing of the refund
application.

+ Deficiency Memo should
be complete in all respects
and only one Deficiency
Memo shall be given.

= Submission of application
after Deficiency Memo
shall be treated as a fresh
appHCatieRy,

+ Resubmissiait of

‘apphtation, aftéergctifying
e defigieiagﬁsi hoipted
oﬁ in ﬂ;ﬁEDeﬁbigg

o EEREP ;» 7y

Vo0 oS
L @ £

Rule 90(3) - Fresh refund
application requirement
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memo, shall be made by :

using the ARN and debit 1.9
entry number generated
originally.

» If the application is not
filed afresh within thirty
days of the
communication of the
deficiency memo, the
proper officer shall pass
an order in FORM GST
PMT-03 and re-credit
the amount claimed as
refund through FORM
GST RFD-01B.

A The action of the adjudicating authority in rejecting the refund appears to be in tune

with the provisions of the Rule, ibid.

8. Further, nothing has been provided to me which can enable me to go into the merits of
the claim filed by the appellant more so since the deficiencies pointed‘out need detailed verification,
which is not possible without all the documents being produced before me. Ideally the appellant
should have resubmitted the application, after rectifying the deficiencies pointed out in the
Deficiency memo, as is clarified vide the aforementioned circular and as is explicitly mentioned in

Rule 90(3), ibid.

9. In view of the foregoing, I do not wish to interfere with the orders of rejection of

refund claim filed by the appellant.

10. The impugned OIO is upheld and the appeals filed by the appellant as mentioned in

the table supra are rejected.

11; sdvereT Z@nT got T 8 e @1 fAUeRT 3udEd ale A fRar S &

Tele The appeal filed by the appellants stands disposed of in above terms. AR
AP "’f}‘/.
(3HT 2THY)

TS 3T (3dTed)
Date : 2% .3.2019

Attested

Jl
(Vinod‘g)(

Superintendent (Appeal),
Central Tax,
Ahmedabad.

By RPAD.

To,

M/s. Brussels Laboratories Private Limited,
33, Changodar Industrial Estate,

Sarkhej Bavla Road, Changodar,
Ahmedabad 382 210
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Copy to:-

The Chief Commissioner, Central Tax, Ahmedabad Zone .

The Commissioner, Central Tax, Central Tax, Ahmedabad North Commissionerate.

The Assistant Commissioner, Central Tax, Division IV, Ahmedabad North Commissionerate.
The Assistant Commissioner, System, Central Tax, Ahmedabad North Commissionerate.
Guard File.

P.A.

Qgc.h.w!\)r
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